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As with all litigation, false advertising
disputes that land in court are the tip of the
iceberg.! Many potential cases are avoided
through the efforts of in-house lawyers who
counsel the brand groups on a day to day
basis, and their colleagues in other “techni-
cal” departments who participate in the
internal advertising review process. How-
ever, matters that have broken through the
front lines to be decided by the courts,
viewed with the benefit of hindsight, share
certain common traits worth noting:

* Rigorous corporate competitors

» Head to head, product/brand competi-
tion

¢ Product differentiation efforts in
aggressive advertising

« Fight for market share month to month

¢ R+D/technical support/consumer
studies

» Urgency to act and tight timelines

» Apparent success at product differen-
tiation leading to a new claim

« Potential/Actual harm to competitor
by loss of market share and significant rev-
enue loss

Whether the context is prescription
drugs, OTC drugs, medical devices, cos-
metics, toys or other promoted products,
intense pressure exists on a marketing team
to tout its brand as the best or better or dif-
ferent than the competition, with specific
claims of efficacy and superiority. Used in
an aggressive advertising and promotional
campaign, such claims can bring huge
rewards in the form of increased market
share, which usually translates into
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markedly increased sales and revenue.
Counsel and other internal reviewers must
take into account the overall competitive
dynamics, as well as internal business pres-
sures, when called upon to review new
claims or ad copy with accompanying sub-
stantiation, or when required to respond to
“informal” objections by competitors to
existing claims.

Ad copy and claims fully vetted in house
often wither when placed under the micro-
scope of discovery in litigation. How can
this be, when the well designed review
process has been diligently followed? A
combination of factors can converge to
result in claims slipping through the review
process:

* On the surface, the substantiation for a
given claim seems compelling

» Enthusiasm over valid good news
leads to over-reaching in the final message

» Key sources providing approvals and
authorizations early-on are not consulted
again after modified final copy

« Assertions that the competitor is

already doing it/saying it cloud judgment

* Reluctance to “cross examine” corpo-
rate colleagues and work product leaves key
questions unanswered

* Technical/scientific teams fail to
understand the level of scrutiny their sub-
stantiation will be subjected to in discovery,
and by experts

» Economic harm to the competition and
resulting probability of aggressive competi-
tor reaction is underestimated in the
risk/benefit analysis i

* Marketing often exerts greater influ-
ence than legal and technical support teams,
so objections that seem equivocal, or cau-
tions that are not absolutely convincing, will
be ignored

Recent decided cases under the Lanham
Act (referred to herein as “A” through “F”)
provide some insight, “after the fact” into
the kinds of weaknesses not addressed and
eliminated by internal review.

Advertisement “A” portrayed exagger-
ated product performance activity based on
trials of a precursor prototype rather than the
actual effectiveness of the promoted product,
and was found to be literally false.> In com-
parison, claim “B” was deemed acceptable
because the exaggeration of its products
established advantage over a competitor was
non-actionable “puffery.” *

An establishment claim supported by a
patient preference study in example “C” fell
apart when scrutiny of follow up study
questions revealed that the preference of a
significant percentage of the study partici-
pants was arrived at by “random selection” .
of one of the two options.* Another claim in
example “C” was deemed literally false
because the company took interpretive lib-
erties with apparently supportive conclu-
sions of a scientific study author, who
subsequently surfaced in the litigation on
the side of the challenging party. Illustrat-
ing “mixed results” that such decisions
often yield for a party, plaintiff’s success in
example C was tempered by the court’s
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refusal to strike down defendant’s overall
health superiority claim as either literally
false or impliedly false where plaintiff did
not prove defendant’s product was equal or
inferior to plaintiff’s product.®

Claim “D,” touting the significant oral
healthcare benefits of a product, was
deemed literally false, in part because it
went too far in suggesting that competitive
products using a different method could
consequently be dispensed with given the
advertised benefits.®

Product “E” was removed from the shelf
after its name was deemed literally false by
necessary implication because it conveyed
a specific product formulation that did not
exist, with falsity also proven in the litiga-
tion by a consumer “take away” survey
conducted by plaintiff’s expert confirming
that a sizeable percentage of consumers
expected specific benefits after viewing the
ad.’

Ads for Product “F” made “completely
unsubstantiated” claims of product superi-
ority that were deemed per se false; the
challenging party’s inability to prove their
falsity was not a bar to injunctive relief,
particularly because the defendant con-
ceded that there was no direct substantia-
tion for their claims.?

As these examples bear out, marketers
regularly seek to “push the envelope” in the
effort to make the company and its products
succeed. “Risk/reward” is part of every
successful company’s lexicon. Yet organi-
zations that depend heavily on promotion
and advertising can benefit greatly from
recognizing that, in certain circumstances:

a) litigation is inevitable and

b) the litigation “microscope” may turn
apparently acceptable risk into unhealthy
risk and economic harm.

When is Lanham Act litigation
inevitable? As mentioned earlier in this
article, when the economic stakes are very
high, and the claim in dispute will cause
significant competitive harm with lost rev-
enue to another party, expect litigation.
Boards and management committees are
highly motivated to invest in litigation
when the vice president of marketing, pre-
senting the data, shows serious market
share loss at the hands of a prime competi-
tor, purportedly resulting from a “dubious”
new competitive claim. Unlike many other
decisions on whether to litigate or not,
when the alternative to litigation is dramatic
loss of millions in revenue to a rival making
an apparently unsubstantiated claim, the
choice is clear. Usually, injunctive relief is
the only solution.

To be sure, the company making the
competitive claim is motivated to do so by
this prospect of significant market share
gain — as well as by its belief in the claim

and the excellence of its product. The pro-
moting company’s goal must be to make its
claims as airtight and unassailable as possi-
ble, so it survives any challenge — whether
informal, at the Television Networks, at
NAD/BBB? or in federal court preliminary
injunction proceedings.

For a harmed competitor to challenge an
advertisement, there must be real weakness
in the claim that can be successfully
attacked. If there is no substance to the
challenge, a company stands to lose even
more money in complex, costly and unsuc-
cessful litigation. However, if the substan-
tiation for the given claim is questionable,
or the claim goes too far, the harmed com-
petitor can challenge the advertisement
through the various avenues available,
including, ultimately, injunctive relief
under the Lanham Act.

How does the “litigation microscope”
apply to advertising review? Given that lit-
igation is inevitable in those situations
when the economic stakes are so high, the
litigation “microscope” must be affirma-
tively employed by the company consider-
ing the new claim, during the internal
review process. Lanham Act false advertis-
ing litigation involves furious digging and
scrutiny by the challenging party into
alleged claim substantiation, in a truncated
but extremely intense time period before
the preliminary injunction hearing. Techni-
cal experts are brought in by plaintiff to
attack the validity of scientific and other
technical claims. Extensive and artfully
designed consumer “take away” surveys are
conducted by survey experts engaged by
one and sometimes both parties, which dis-
sect the promotional claim through intricate
questionnaires to establish how consumers
interpret the message. While an exact “pre-
quel” or replication of this typical Lanham
Act litigation firestorm is not a true option,
a company and corporate counsel consider-
ing a new claim in an “inevitable litigation”
context should seek to impose similar
exacting scrutiny in the internal advertising
review process. Only if every possible
weak point is questioned to the fullest
extent, and survives as true and defensible,
should the claim be cleared. This may
mean use of third party, objective technical
experts to verify the science, and of con-
sumer focus groups designed to mimic pos-
sible expert litigation survey questions
related to consumer “take-away.” It may
also require engagement of outside counsel
to protect as privileged information such
efforts undertaken in anticipation of litiga-
tion.

In addition, using analytical tools devel-
oped by the courts to define falsity in Lan-
ham Act cases, and being mindful of burden
of proof requirements in such cases, would

enhance the internal review process. Courts
will examine whether a claim is literally
false (false on its face or explicitly false) or
impliedly false (literally true but likely to
mislead or confuse).!” or even in some juris-
dictions, false by necessary implication
(where the challenged advertisement is sus-
ceptible to no more than one interpreta-
tion)." Establishment claims, those that rely
either implicitly or explicitly on scientific
studies, will trigger a burden on plaintiff to
show the studies are not sufficiently reliable
to permit one to conclude with reasonable
certainty that they establish the proposition
for which they were cited.”” Other claims
not false on their face, or not allegedly based
on such scientific studies, must be proven
false by plaintiffs using extrinsic evidence,
such as through consumer “take away” sur-
veys (the results of which will not be cred-
ited by the court if leading questions are
used or other bias is exhibited in the survey
methodology)."?

Anticipating “inevitable” litigation by
awareness of the competitive dynamics,
engaging in rigorous self-imposed discovery
and then applying standards and analytical
guidelines developed by the federal courts
for false advertising cases, all at the internal
advertising review stage, is simply prudent
practice. With a rigorous self-review that
effectively mirrors the microscopic scrutiny
accompanying a federal court challenge,
Lanham Act litigation can be either avoided
by a manufacturer or a challenge can be
confidently defeated.
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